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BeforeSTEELE, Chief JusticeHOLLAND andBERGER, Justices.
ORDER

This 12" day of May, 2009, on consideration of thiefs of the parties, it
appears to the Court that:

1) Wade Kolodi appeals from the sentence imposatidguperior Court after
finding that he violated probation. He not onlyeats to the VOP sentence, but also
to aspects of his earlier sentencings. We condhalethis matter must be remanded
to the Superior Court to insure that Kolodi recsieeedit for time served at Level V
while awaiting admission to boot camp.

2) On November 22, 2006, Kolodi pled guilty to pession with intent to

deliver a controlled substance and maintaining allivg for keeping controlled



substances. The Superior Court entered a Boot Cavepsion Order with respect to

his conviction of possession with intent to deliv@ihe order provided that Kolodi's

sentence of 8 years at Level V, to be suspended af year minimum mandatory
sentence, was deferred for placement in boot cardgaot camp aftercare. On the
maintaining a dwelling conviction, Kolodi was semted to two years at Level V,

suspended for 12 months at Level IlI.

3) The original sentencing order incorrectly stateat Kolodi was subject to a
6 year minimum mandatory term on the possessionaimn. On December 6, 2006,
the Superior Court entered a corrected order, whiovided that the minimum
mandatory term was two years, rather than 6 years.

4) Because of space limitations, Kolodi was heltdeatel V for approximately
four months before entering the Boot Camp Diverstoogram. Kolodi completed
the program and the aftercare on March 4, 200&ulyust 2008, Kolodi was arrested
on new charges, which resulted in convictions ftersive touching and driving under
the influence.

5) In October 2008, after a hearing, the SuperaurCfound Kolodi in violation
of probation. The trial court vacated the Boot @&biversion Order and sentenced

Kolodi on the possession charge to 8 years at L\éyvslispended after the two year



minimum mandatory sentence, with credit for 66 déiyse servetl. On the
maintaining a vehicle charge, the court reimposedtiginal sentence.

6) At the hearing, after the court imposed the \K@Rtence, the State advised
the court that Kolodi’'s possession conviction dat parry a minimum mandatory
sentence. The court responded, “Strike that, th&€he sentencing order, however,
was not corrected until January 23, 2009.

7) On appeal, Kolodi first argues that his origisahtence improperly imposed
a mandatory term of imprisonment. Although thaltcourt has corrected that error,
Kolodi contends that he should be re-sentencedargiees that the trial court imposed
a sentence based on the incorrect premise thatlKwks subject to a minimum term
of two years at Level V. According to Kolodi, tid trial court realized that it had
complete discretion in sentencing him, the couruMidhave imposed a reduced
sentence. This claim was never presented toitdectiurt at the VOP hearing or in
any other context and it is not properly befores t@iourt on review of the VOP
sentence.

8) Kolodi also contends that the trial court erirethiling to give him credit for
time served at Level V while awaiting admissiorbtmt camp, or for time served in

boot camp. The State agrees that he is entitlektht for time served before entering

The credit for time served later was reduced td&& because of time served on another sentence.
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boot camp. With respect to the time served in baotp, the issue is whether Kolodi's
sentence was suspended or deferred. The origgnékrsce order, consistent with
Kolodi's plea agreement, is titled “Boot Camp Disien Order” and provides that
“further sentencing proceedings are deferred.” .Accordingly, we conclude that
Kolodi’'s sentence was deferred and, therefore sheot entitled to credit for time
served in boot camp.
NOW, THEREFORE, IT IS HEREBY ORDERED that this neattis

REMANDED to the Superior Court for recalculationtbé credit Kolodi is entitled

to receive and, if appropriate, resentencing iretance with this decision.

BY THE COURT:

Is/ Carolyn Berger
Justice

?See; Whitner v.State, 762 A.2d 18 (Del. 2000); 1del. C. § 6712 (h).
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